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IN  THE  MATTER  OF  a  Beard  of  Inquiry 
appointed  pursuant  rc  s.   33(1)   of  the 
Hunan  Rights  Code ,   R.S.O.    1990,   c.   H.19,   as  amended. 
BETWEEN: 

MELVA  SNOWLING 

Complainant 

-  and  - 

THE  CORPORATION  OF  THE  CITY  OF   ST-  CATHARINES, 
LAWRENCE  TUFF CRD  AND  JAMES  BRADY 

ResDondents 


Dane  of  Complaint:     November  28,  1990 
Data  of  Interim  Decision:     March  26,  1996 

Beard  of  Inquiry:     Susan  Tacon 
Appearances : 

Raj  Anand  on  behalf  of  the  Commission 

Melva  Snowline;  on  her  own  behalf 

Michael  Kines  on  behalf  of  the  Respondents 


INTERIM  DECISION 


On  March  25,  1996  during  a  conference  call  with  the  parties,  I 
granted  a  motion  to  adjourn  the  hearing  scheduled  for  March  27,  28 
and  29,  1996  in  the  instant  complaint.  The  circumstances  which 
resulted  in  that  decision  are  next  summarized . 

By  fax  late  Friday  aftemcoon  (March  22),  Mr.  An  and,  counsel  for 
the  Commission,  requested  an  adjournment  of  the  hearing  dates  of 
March  27,  28  and  29,  1996  for  reasons  set  out  in  that  letter.  Mr. 
Anand's  letter  indicated  that  Mr.  Hines ,  counsel  for  the 
respondents,  consented  to  that  adjournment  only  if  three  alternate 
dates  could  be  scheduled  prior  to  June  30,  1996.  Mr.  Hines7 
position  was  confirmed  in  his  fax  to  me  of  March  22,  1996. 

In  a  number  of  telephone  calls  and  voice  mail  messages  on  Monday, 
March  25,  I  informed  Mr.  Anand  and  Mr.  Hines  that  the  only  date 
available  in  that  time  frame  was  June  27.  In  the  circumstances, 
Mr.  Hines  did  not  consent  to  the  adjournment  and  a  conference  call 
was  arranged  for  late  Monday  afternoon.  In  that  conference  call, 
Mr.  Hines,  Mr.  Anand  and  Ms.  Snowling  participated.  The  parties 
were  each  afforded  an  opportunity  to  make  submissions  with  respect 
to  the  adjournment  motion.  Those  representations  are  outlined 
briefly . 

Mr.  Anand  sought  the  adjournment  on  several  grounds,  essentially 
relating  to  the  OPSEU  strike.  Mr.  Anand  indicated  that  he  had 
received  written  confirmation  from  OPSEU  that  OPSEU  objected  to  all 
BOI  hearings  being  conducted  during  the  strike.  In  that  regard,  it 
appeared  that  the  union  had  altered  its  earlier  position  that  such 
hearings  could  continue  away  from  the  Board  of  Inquiry  premises . 
Thus ,  it  appeared  probable  that  the  premises  of  the  hearing  would 
be  picketed.  Mr.  Anand  noted  that  he  regularly  represents  OPSEU 
and  would  be  faced  with  crossing  a  picket  line  of  one  of  his  usual 
clients.      Further,    the  witness   currently  in  the  midst   of  cress- 


examination  was  a  member  of  the  OPSSU  bargaining  unit.  Mr.  Anand 
referred  to  the  experience  of  other  tribunals  during  the  OPSSU 
strike  (including  the  Grievance  Settlement  Board  and  the  Ontario 
Labour  Relations  Board) . 

Ms.   Snowling  did  not  object  to  the  adjournment:  request . 

Mr.  Hines  opposed  the  adjournment  motion.  He  argued  that  the 
prospect  of  a  picket  line  was  not  certain  and,  perhaps,  an 
alternate  location  could  be  arranged  which  was  net  publicly 
disclosed.  Alternatively,  Mr.  Hines  suggested  that  another  witness 
be  called  who  was  not  a  bargaining  unit  member.  It  was  submitted 
that,  without  the  loss  of  the  three  days,  it  might  well  be  possible 
to  conclude  the  abuse  motion  before  the  summer  and  permit  a 
determination  of  that  issue  prior  to  the  dates  scheduled  in 
September.  More  generally,  Mr.  Hines  objected  to  the  propriety  of 
the  OPSEU  strike  precluding  hearings  under  a  quasi-constitutional 
statute  and  on  a  matter  unrelated  to  labour  relations  or  the  union 
itself . 

Following  submissions,  I  gave  my  ruling  orally  during  the 
conference  call  granting  the  adjournment.  Reasons  for  the  ruling 
were  given  but  expressly  noted  as  not  fully  set  out  or  exhaustive. 
Those  considerations  are  as  follows  and  are  elaborated  somewhat. 

I  indicated  that  I  was  not  comfortable  with  the  option  of 
relocating  the  hearing  and  prohibiting  the  disclosure  of  the 
location  so  as  to  avoid  possible  picketing.  Such  a  route  raised 
issues  of  enforcement  of  any  "secrecy"  stricture  and  the  integrity 
of  a  public  hearing  process.  In  my  view,  the  prospect  of  a  picket 
line  at  the  hotel  where  the  hearing  was  scheduled  was  more  than 
conjectural,  particularly  since  a  bargaining  unit  member  was 
currently  testifying.  In  the  circumstances,  a  balancing  of 
relevant  considerations  was  required. 


One    such    consideration    was    the    reluctance    of    Mr.    Anand,  for 


legitimate  reasons,  to  cross  an  OPSEU  picket  line.  A  further  and, 
in  my  opinion,  critical,  consideration  was  the  fact  that  the 
current  witness  is  an  OPSEU  bargaining  unit  member  who  was 
testifying  about  his  investigation  of  the  complaint  pursuant  to  his 
job  responsibilities.  It  is  not  appropriate  in  those  circumstances 
to  require  the  witness  to  cross  the  picket  line  of  his  own 
bargaining  agent. 

Nor  am  I  persuaded  that  a  non-bargaining  unit  witness  should  be 
called  out  of  order  at  this  point.  As  noted,  the  current  witness 
has  been  in  cross-examination  for  some  time.  The  dislocation  to 
the  usual  flow  of  the  hearing  would  be  considerable. 

Finally,    while   the  adjournment   of   the  three  days  would  occasion 
some    delay,    I    am   of    the   view    that   the    negative    impact    can  be 
mitigated  in  several  respects.      Firstly,    the  date  of  June   2  7  is 
available   to   all   parties   and  is   hereby  set   for  continuation  of 
these  proceedings.     Thus,   the  impact  is  reduced  to  a  loss  of  two 
hearing  days.    Secondly,  I  am  prepared  to  revisit  the  issue  if  the 
OPSEU  strike  continues  until  the  next  hearing  dates,    i.e.,  April 
16,    17  and  18.      In  that  regard,    the  parties  are  to  contact  me  by 
April    10    to    discuss    the    matter.       It   may    be    that    picket  line 
"passes"   may  be   arranged,    for   example,    so   that   the   hearing  may 
continue  with  the  current  witness  or  a  non-bargaining  unit  member 
inserted    to    testify.        My    comments    are    not    to    be    taken  as 
determining  the  issue;   it  is  simply  that  the  period  prior  to  the 
next  hearing  dates  may  afford  the  parties  an  opportunity  to  avoid 
the    situation    with    which    we    are    now    faced.       Thirdly,    if  the 
evidence  with  respect  to  the  abuse  motion  is  concluded  by  the  end 
of  June,  I  would  be  prepared  to  explore  ways  of  concluding  argument: 
early   in  the  summer  -      Options   noted  included  evening  or  weekend 
hearings  or  written  submissions  (in  whole  or  in  part)  .    This  option 
responds  directly  to  Mr.  Hines '  concerns  regarding  the  loss  of  the 
two  hearing  days . 


I  also  indicated  to  the  parties  that  I  would  contact  the  Board  of 


Inquiry  with  respect  to  any  policy  or  practice  which  might  be  in 
place  (or  evolving)  regarding  the  continuation  of  hearings  in  light 
of  what  appears  to  be  OPSEU's  recent  stance  that  all  such  hearings, 
regardless  of  location,  will  be  picketed. 

It  was  also  agreed  during  the  conference  call  that,  if  the  OPSEU 
strike  was  concluded  by  Wednesday  afternoon,  Mr.  Anand  would 
contact  OPSEU  to  determine  the  union's  position  on  the  continuation 
of  hearings  post  " settlement"  but  prior  to  "ratification"  of  the 
settlement.  That  is,  the  parties  would  seek  to  salvage  the  Friday 
hearing  date  if  at  all  possible. 

This  interim  decision  is  copied  to  Mr.  Anand  and  Mr.  Hines  by  fax 
and,  in  accordance  with  her  consent,  to  Ms.  Snowling  by  regular 
mail . 

DATED  THIS  March  26,  1996. 


Susan  Tacon 

Chair,  Board  of  Inquiry 


